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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, TEZPUR:: 

ASSAM 

 

    PRESENT:-  N. AKHTAR, AJS 

      Addl. Sessions Judge, 

      Sonitpur::Tezpur. 

 

SESSIONS CASE NO. 198 OF 2011. 

U/s 302 of IPC. 

 
State of Assam 

 
-Vs- 

 
Krishna Bahadur Tamang 

 
 
ADVOCATES APPEARED:- 

 
FOR THE PROSECUTION :-  Mr. P.K.Sharma,Ld. Addl. P.P. 

FOR THE DEFENCE  :-  Mr. F.Haque, Ld. Advocate. 

EVIDENCE RECORDED ON :-  29.2.12, 22.3.16, 13.5.16 and  

12.10.2018. 

 

ARGUMENTS HEARD ON :-  16.11.2019. 

 JUDGMENT DELIVERED ON   :-   16.11.2019. 

 

 

JUDGMENT 
 

1. The prosecution case as unfolded at the trial, may be stated as follows: 

On 30.11.2003, one Smt. Pinky Munda had informed the officials of Gabharu 

Forest Range office that her husband went to forest for collecting firewood on 

4.11.2003, being accompanied by the accused and some other persons and went 

missing since then. On enquiry, it revealed that the accused went to the forest 
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with the husband of Smt. Pinky Munda and a quarrel took place between the 

accused and Bijoy Munda and then, the accused had shot him dead and had also 

led the villagers along with police to the spot where he shot the deceased and 

also showed the villagers the gun which was used for commission of the offence. 

Hence, the FIR was lodged. 

2. Based on the said FIR, Missamari PS Case No. 62/2003 U/s 302 IPC was 

registered and investigation was duly conducted. After completion of the 

investigation, police laid charge-sheet against the accused person U/s 302 IPC. 

The accused person appeared in the court of learned Magistrate and the copies of 

relevant documents were furnished to him in compliance of Sec. 207 CrPC and 

the case was committed to the learned Court of Sessions. Thereafter, the same 

was transmitted to this Court for trial.  

3. Having heard and having gone through the materials on record, my learned 

predecessor had framed charge u/s. 302 of IPC against the accused person. The 

contents of the charge were read over and explained to the accused person to 

which he pleaded not guilty and claimed to be tried. 

4. During trial, prosecution has examined as many as 5 (Five) witnesses in support 

of its case. On closure of the prosecution evidence, the accused person was 

examined u/s 313 CrPC. The defence adduced no evidence and the defence plea 

was that of total denial. At the end of the trial, arguments advanced by learned 

counsel for both the sides were heard at length. 

POINTS FOR DETERMINATION 

 Whether the accused person above-named on the alleged day of the 

occurrence, murdered Bijoy Munda by firing shot at him and thereby 

committed an offence punishable u/s. 302 of the IPC? 

DISCUSSION, DECISION AND REASONS FOR THE DECISION 

5. The learned Addl. PP has argued that in the present case, the prosecution has been 

able to bring on record sufficient incriminating evidence against the accused person. 

It is further argued that though there is no direct evidence as to the commission of 

the offence by the accused person, but there is ample circumstantial evidence to 

show that it is none other than the accused person alone who has committed the 

offence.  
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6. On the other hand, the learned defence counsel has argued that there is no cogent 

and convincing evidence on record to impose any criminal liability on the accused and 

the circumstances brought in by the prosecution are also not sufficient to rope in the 

accused with any criminal liability. It is therefore, strenuously argued that the 

accused is entitled to acquittal in this case. 

7. I have duly considered the entire evidence on record including the arguments 

advanced. I have also considered the laws relevant to the case. Before proceeding 

further, it would be worthwhile to have a brief glimpse of the evidence on record: 

8. PW1 (Sri Mukheswar Keot) had deposed in his evidence that one day in 2003, while 

he was at his cow-shed, the accused came there and he was being chased by 

villagers. The villagers asked PW1 to hand over the accused to them. PW1 being the 

VDP secretary called the police and handed over the accused to police. In his cross-

examination, he had denied the defence suggestion that he did not state the 

aforesaid facts to police. PW2 (Tayaram Chetri) had deposed in his evidence that one 

day, the wife of the deceased went to him and informed that the accused and her 

husband went to forest but her husband did not return. The matter was informed to 

police. Police arrested the accused and went to forest with the accused. They went to 

Garanga River area. PW2 also accompanied them. The accused told that they 

camped inside the forest to cut trees and a quarrel took place between the accused 

and the deceased Bijoy Munda. The accused then shot him dead with an handmade 

pistol and had shown the police the place were the pistol was hidden and police 

recovered the pistol. The accused had also shown the place where the deceased was 

set on fire. Some burnt wood and bones were collected from the place. A seizure list 

was prepared and PW2 put his signature on the seizure list which is Ext-1 and Ext-1 

(1) is his signature. In his cross-examination, PW2 stated that some other people also 

accompanied the police but he could not utter the name of those persons. The 

accused and the deceased had some other companions with them. He had denied 

the suggestion that the bones recovered were not of human being and that the 

accused did not confess his guilt.  

9. PW3 (Sri Satu Orang) had deposed in his evidence that one Jaga Munda had told him 

that his brother Bijoy Munda went to forest with the accused but did not return 

home. Then, he along with some more persons went to forest in search of Bijoy 

Munda. When they reached Garanga River, a decomposed deadboyd was found by 

them which was identified by Jaga Munda to be of his brother Bijoy. Then, they 
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cremated the dead body. Meanwhile police arrested the accused and the accused 

confessed before police that he had killed the deceased. The accused also led the 

police to the place where he killed the deceased. He had also shown to the police a 

buried gun with which he killed the deceased. Police also seized some bones and 

woods from the PO.  

10. PW4 (Sri Bijoy Orang) had deposed in his evidence that Jaga Munda had informed 

him him that his brother Bijoy went to forest along with the accused but did not 

return home. Then, PW4 along with some persons went to forest in search of Bijoy 

Munda. When they reached Garanga River, a decomposed deadboyd was spotted by 

them which was identified by Jaga Munda to be of his deceased brother. Then, they 

cremated the dead body. Meanwhile police arrested the accused and the accused had 

confessed before police that he had killed the deceased. The accused also led the 

police to the place where he killed the deceased. He had also shown to the police a 

buried gun with which he killed the deceased. Police also seized some bones and 

woods from the PO. 

11. PW5 (Sri Paramananda Pathak) had deposed in his evidence that on 29.12.2003, he 

was posted as beat officer at Sonai Rupai wildlife sanctuary. On that day, he along 

with the O/C of Misamari PS went to the forest along with the accused and the 

accused had shown a place wherefrom some bones and ashes were found and 

seized. Accused also showed a place and after digging the place, a plastic bag was 

recovered and a handmade gun along with some iron balls was found therein. Police 

seized all those vide Ext-1 and Ext-1 (2) is the signature of PW5. In his cross-

examination, PW5 had stated that he did not know who was killed and who had killed 

the deceased. He had further stated that police had seized those articles and asked 

him to sing the Ext-1 and so, he did so. He had denied some of the defence 

suggestions.   

12. It appears from the aforesaid evidence that there is no eye witness to the alleged 

occurrence. So, this is a case based purely on circumstantial evidence. It would be 

relevant to indicate here that in the case of SURESH AND ANOTHER Vs STATE OF 

HARYANA, (Criminal Appeal No. 1445 of 2012, 1446 of 2012) (2018 SCC 

Online SC 1043) decided on 21.8.2018, the Hon’ble Apex Court had observed as 

follows: 

“Circumstantial evidence are those facts, which the court may infer 

further. There is a stark contrast between direct evidence and 
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circumstantial evidence. In cases of circumstantial evidence, the 

courts are called upon to make inferences from the available 

evidences, which may lead to the accused's guilt. In majority of cases, 

the inference of guilt is usually drawn by establishing the case from its 

initiation to the point of commission wherein each factual link is 

ultimately based on evidence of a fact or an inference thereof. 

Therefore, the courts have to identify the facts in the first place so as 

to fit the case within the parameters of 'chain link theory' and then 

see whether the case is made out beyond reasonable doubt. 

13. In the case of Hanumant and Others v. State of Madhya Pradesh, (1952) AIR 

SC 343, the Hon’ble Apex Court had observed as follows: 

“In cases where the evidence is of a circumstantial nature, 

the circumstances from which the conclusion of guilt is to be 

drawn should in the first instance be fully established, and all 

the facts so established should be consistent only with the 

hypothesis of the guilt of the accused. Again, the 

circumstances should be of a conclusive nature and tendency 

and they should be such as to exclude every hypothesis but 

the one proposed to be proved.” 

14. The prosecution has mainly relied on the following circumstances in order to 

prove the culpability on the part of the accused in the present case: 

1) That the accused had confessed before the police that he had 

shot dead the deceased, 

2) The accused had shown the police the place where the 

handmade gun was kept concealed and the same was recovered 

and seized by police, 

3) Some human bones were recovered from inside the forest as 

shown by the accused.     

15. It is pertinent to reiterate here that in a case where the evidence is of a 

circumstantial nature, the circumstances from which the conclusion of guilt is to 

be drawn should in the first instance be fully established, and all the facts so 

established should be consistent only with the hypothesis of the guilt of the 

accused. It is also indicated above that the circumstances should be of a 
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conclusive nature and tendency and they should be such as to exclude every 

hypothesis but the one proposed to be proved. 

16. In the present case, the prosecution has intended to bring the confession made 

by the accused to the police. PW-3 and PW4 had deposed in their evidence that 

the accused confessed before the police that he had shot Bijoy Munda dead in the 

forest. This evidence is however, clearly inadmissible in law in view of the 

provision of Sec. 25 of the Evidence Act and in my considered opinion, this aspect 

need not be further gone into. However, the law is very clearly laid down in 

Sec. 27 of the Evidence Act which further provides that when any fact is 

deposed to as discovered in consequence of information received from a 

person accused of any offence in the custody of a police officer, so 

much of such information, whether it amounts to a confession or not, as 

relates distinctly to the fact thereby discovered, may be proved.   

17. In the present case, PW2, PW3 and PW4 had deposed that the accused had 

shown to the police the place where the gun was concealed by him and the same 

was also recovered by police and seized vide Ext-1. Some bones were also 

recovered by police as shown by the accused. What is however, important to 

point out here that there is nothing in the evidence on record to show that it was 

the said gun which was used for commission of the offence as alleged by the 

prosecution. Mere recovery of the gun is not enough to establish that it was the 

gun which was the means for commission of the alleged offence. It must be 

proved by the prosecution by adducing independent evidence that the gun which 

was recovered was the weapon which was actually used for commission of the 

offence alleged against the accused.  

18. In the case of Palukuri Kotayya v. Emperor AIR 1947 PC 67, the Hon’ble 

Privy Council had made a very significant observation which was reiterated and 

relied on in many subsequent decisions by various courts in India. The 

observations go as under: 

“Information supplied by a person in custody that 'I 

will produce a knife concealed in the roof of my 

house' does not lead to the discovery of a knife; 

knives were discovered many years ago. It leads to 

the discovery of the fact that a knife is concealed in 

the house of the informant to his knowledge, and if 
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the knife is proved to have been used in the 

commission of the offence, the fact discovered is 

very relevant. But if to the statement the words be 

added 'with which I stabbed A' these words are 

inadmissible since they do not relate to the 

discovery of the knife in the house of the 

informant.” 

19. It is thus clear that mere discovery of a weapon at the instance of the accused is 

not sufficient to establish that the same was the weapon of the offence but the 

prosecution has to prove the same by independent evidence. In the present case, 

no evidence, as already indicted above, has been led by the prosecution to show 

that the said gun which was recovered at the instance of the accused was the 

gun which was actually used for commission of the offence and so, the mere 

discovery of the gun at the instance of the accused is not alone sufficient to 

fasten criminal liability on the accused. 

20. Another important aspect of the case is that the prosecution has led evidence to 

show that some bones were recovered and seized from the place as shown by 

the accused. Record reveals that the said bones were sent for chemical 

examination and a report from the forensic department is also available with the 

record. In the spirit of Sec. 293 of the CrPC, I have taken into consideration and 

looked into the said report. It appears from the said report dated 28.9.2004 that 

upon examination of the said bones, it was observed as follows: 

“No conclusive opinion could be drawn regarding 

origin, sex, and age due to insufficient exhibit 

materials. The chemical analysis gave negative results 

for presence of common poison.” 

21. It is thus, clear that the report of the analyst also does not show that the bones 

which were recovered were in fact, human bones and the sex and age etc. also 

could not be ascertained. In view of the aforesaid evidence, it is unsafe to 

conclude that the recovery of the bones at the instance of the accused was a 

circumstance which conclusively points to the guilt of the accused. Thus, after 

considering all the circumstances brought by the prosecution, I am of the view 

that it cannot be concluded that it was none other than the accused who had 

committed the alleged offence. There are serious and significant missing links in 
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the chain of circumstances which does not lead the court to any definite and 

infallible conclusion.  

22. It is also pertinent to mention here that in a criminal trial, the evidence led by the 

prosecution must be of such a quality as to establish the case of the prosecution 

beyond all reasonable doubts and in the ultimate analysis of the evidence before 

it, the court has to be satisfied that the prosecution case “Must be true” and not 

“May be true.” In the case of Anjan Kumar Sarma Vs State of Assam, 

reported in AIR 2017 SC 2617 wherein, the Hon’ble Apex Court had 

recorded an observation which runs as follows: 

“It is no more res integra that suspicion cannot take 

the place of legal proof for sometimes, unconsciously it 

may happen to be a short step between moral certainty 

and the legal proof. At times it can be a case of "may 

be true." But there is a long mental distance between 

"may be true" and "must be true" and the same divides 

conjunctures from sure conclusions.” 

23. In the result and for the reasons and discussions made herein above, I 

have no hesitation in my mind in holding that the prosecution has miserably failed 

to prove its case against the accused person beyond all reasonable doubts. He is 

hence, not found guilty of any offence U/s 302 IPC and as such, acquitted 

of the same and set at liberty forthwith.  

24. Forward a copy of this judgment to the District Magistrate in compliance of 

Sec.365 CrPC.  

25. Let a copy of this judgment be also sent to the District Legal Services Authority, 

Tezpur, for considering payment of compensation under section 357-A of the 

CrPC to the next of kin of the deceased and it is accordingly recommended. 

Given under my hand and seal of this court on the 16th day of 

November/2019. 

Typed and Corrected by me:                        

                          

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 
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APPENDIX 
 

PROSECUTION WITNESSES:  

PW1 (Sri Mukheswar Keot) 

PW2 (Sri Tayaram Chetri) 

PW3 (Sri Satu Orang) 

PW4 (Sri Bijoy Orang) 

PW5 (Sri Paramananda Pathak) 

PROSECUTION EXHIBITS: 

Ext-1: Seizure List.  

DEFENCE WITNESSES: 

NONE 

DEFENCE EXHIBITS: 

NIL. 

 

 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 
 

 


